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bank subsidiaries of the holding com-
pany nor to maintain the availability 
of funds in its bank subsidiaries. 

(d) The sale of the thrift notes, in the 
specific manner proposed, is an activ-
ity described in section 20 of the Bank-
ing Act of 1933 (12 U.S.C. 377), that is, 
‘‘the issue, flotation, underwriting, 
public sale or distribution * * * of * * * 
notes, or other securities’’. Briefly 
stated, this statute prohibits a member 
bank to be affiliated with a company 
‘‘engaged principally’’ in such activity. 
Since the continued issuance and sale 
of such securities would be necessary 
to permit maintenance of the holding 
company’s activities without substan-
tial contraction and would be an inte-
gral part of its operations, the Board 
concluded that the issuance and sale of 
such notes would constitute a principal 
activity of a holding company within 
the spirit and purpose of the statute. 
(For prior Board decisions in this con-
nection, see 1934 Federal Reserve Bul-
letin 485, 12 CFR 218.104, 12 CFR 218.105 
and 12 CFR 218.101.) 

(e) In reaching this conclusion, the 
Board distinguished the proposed activ-
ity from the sale of short-term notes 
commonly known as commercial paper, 
which is a recognized form of financing 
for bank holding companies. For pur-
poses of this interpretation, commercial 
paper may be defined as notes, with 
maturities not exceeding nine months, 
the proceeds of which are to be used for 
current transactions, which are usually 
sold to sophisticated institutional in-
vestors, rather than to members of the 
general public, in minimum denomina-
tions of $10,000 (although sometimes 
they may be sold in minimum denomi-
nations of $5,000). Commercial paper is 
exempt from registration under the Se-
curities Act of 1933 by reason of the ex-
emption provided by section 3(a)(3) 
thereof (15 U.S.C. 77c). That exemption 
is inapplicable where the securities are 
sold to the general public (17 CFR 
231.4412). The reasons for such exemp-
tion, taken together with the abuses 
that gave rise to the passage of the 
Banking Act of 1933 (‘‘the Glass- 
Steagall Act’’), have led the Board to 
conclude that the issuance of commer-
cial paper by a bank holding company 

is not an activity intended to be in-
cluded within the scope of section 20. 

(Interprets and applies 12 U.S.C. 377 and 1843) 

[Reg. Y, 38 FR 35231, Dec. 26, 1973] 

§ 250.260 Miscellaneous interpreta-
tions; gold coin and bullion. 

The Board has received numerous in-
quiries from member banks relating to 
the repeal of the ban on ownership of 
gold by United States citizens. Listed 
below are questions and answers which 
affect member banks and relate to the 
responsibilities of the Federal Reserve 
System. 

(a) May gold in the form of coins or 
bullion be counted as vault cash in 
order to satisfy reserve requirements? 
No. Section 19(c) of the Federal Re-
serve Act requires that reserve bal-
ances be satisfied either by a balance 
maintained at the Federal Reserve 
Bank or by vault cash, consisting of 
United States currency and coin. Gold 
in bullion form is not United States 
currency. Since the bullion value of 
United States gold coins far exceeds 
their face value, member banks would 
not in practice distribute them over 
the counter at face value to satisfy 
customer demands. 

(b) Will the Federal Reserve Banks 
perform services for member banks 
with respect to gold, such as safe-
keeping or assaying? No. 

(c) Will a Federal Reserve Bank ac-
cept gold as collateral for an advance 
to a member bank under section 10(b) 
of the Federal Reserve Act? No. 

[39 FR 45254, Dec. 31, 1974] 

INTERPRETATIONS OF SECTION 32 OF THE 
GLASS-STEAGALL ACT 

§ 250.400 Service of open-end invest-
ment company. 

An open-end investment company is 
defined in section 5(a)(1) of the Invest-
ment Company Act of 1940 as a com-
pany ‘‘which is offering for sale or has 
outstanding any redeemable security of 
which it is the issuer.’’ Section 2(a)(31) 
of said act provides that a redeemable 
security means ‘‘any security, other 
than short-term paper, under the terms 
of which the holder, upon its presen-
tation to the issuer or to a person des-
ignated by the issuer, is entitled 
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(whether absolutely or only out of sur-
plus) to receive approximately his pro-
portionate share of the issuer’s current 
net assets, or the cash equivalent 
thereof.’’ 

It is customary for such companies to 
have but one class of securities, name-
ly, capital stock, and it is apparent 
that the more or less continued process 
of redemption of the stock issued by 
such a company would restrict and 
contract its activities if it did not con-
tinue to issue its stock. Thus, the 
issuance and sale of its stock is essen-
tial to the maintenance of the com-
pany’s size and to the continuance of 
operations without substantial con-
traction, and therefore the issue and 
sale of its stock constitutes one of the 
primary activities of such a company. 

Accordingly, it is the opinion of the 
Board that if such a company is issuing 
or offering its redeemable stock for 
sale, it is ‘‘primarily engaged in the 
issue * * * public sale, or distribution, 
* * * of securities’’ and that section 32 
of the Banking Act of 1933, as amended, 
prohibits an officer, director or em-
ployee of any such company from serv-
ing at the same time as an officer, di-
rector or employee of any member 
bank. It is the Board’s view that this is 
true even though the shares are sold to 
the public through independent organi-
zations with the result that the invest-
ment company does not derive any di-
rect profit from the sales. 

If, however, the company has ceased to 
issue or offer any of its stock for sale, 
the company would not be engaged in 
the issue or distribution of its stock, 
and, therefore, the prohibition con-
tained in section 32 would be inappli-
cable unless the company were pri-
marily engaged in the underwriting, 
public sale or distribution of securities 
other than its own stock. 

[16 FR 4963, May 26, 1951. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.401 Director serving member 
bank and closed-end investment 
company being organized. 

(a) The Board has previously ex-
pressed the opinion (§ 218.101) that sec-
tion 32 of the Banking Act of 1933 (12 
U.S.C. 78) is applicable to a director of 
a member bank serving as a director of 

an open-end investment company, be-
cause the more or less continued proc-
ess of redemption of the stock issued 
by such company makes the issuance 
and sale of its stock essential to the 
maintenance of the company’s size and 
to the continuance of operations, with 
the result that the issuance and sale of 
its stock constitutes one of the pri-
mary activities of such a company. The 
Board also stated that if the company 
had ceased to issue or offer any of its 
stock for sale, the company would not 
be engaged in the issuance or distribu-
tion of its stock and therefore the pro-
hibitions of section 32 would not be ap-
plicable. Subsequently, the Board ex-
pressed the opinion that section 32 
would not be applicable in the case of a 
closed-end investment company. 

(b) The Board has recently stated 
that it believed that a closed-end com-
pany which was in process of organiza-
tion and was actively engaged in 
issuing and selling its shares was in the 
same position relative to section 32 as 
an open-end company, and that the sec-
tion would be applicable while this ac-
tivity continued. 

[25 FR 3464, Apr. 21, 1960. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.402 Service as officer, director, 
or employee of licensee corporation 
under the Small Business Invest-
ment Act of 1958. 

(a) The Board of Governors has been 
requested to express an opinion wheth-
er § 218.1 would prohibit an officer, di-
rector, or employee of a member bank 
from serving at the same time as an of-
ficer, director, or employee of a Li-
censee corporation under the Small 
Business Investment Act of 1958 (15 
U.S.C. 661 et seq.). It is understood that 
a Licensee would be authorized to en-
gage only in the activities set forth in 
the statute, namely, to provide capital 
and long-term loan funds to small busi-
ness concerns. 

(b) In the opinion of the Board, a cor-
poration engaged exclusively in the 
enumerated activities would not be 
‘‘primarily engaged in the issue, flota-
tion, underwriting, public sale, or dis-
tribution, at wholesale or retail, or 
through syndicate participation, of 
stocks, bonds, or other similar securi-
ties.’’ Accordingly, the prohibition of 

VerDate Aug<31>2005 02:50 Jan 27, 2006 Jkt 208037 PO 00000 Frm 00755 Fmt 8010 Sfmt 8010 Y:\SGML\208037.XXX 208037


